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I n  the Matter of 

Republican Nationa! Cornmitree and 

Haley R. Barbour 
Alec PoinIevint. as treasurer 

MUR 4253 

Chairman Darryl R. Vv’old and 
Comrriissioners Lee Ann Elliott and David Mason 

\{‘e \vri:e to state o u r  reasons for voting on November IS, 1999 not to approve the 
recommendation of the Gener7.I Counrcl that t!ie Commission find probable cause Io 
believe ihal the resporidcnts i r i  this nuttel‘. ?he Repubiican Nafional Commitlee (“KNC”). 
its treasurer, Ales Pointevinr, ani! its iernier chairman, Haley R. Barbour, \ioiated 1 U.S.C. 

44 1 c. the prohibition i n  the Federal Elec!ian Campaign Act (the “Act”) against receiving 
foreign contributions, and that they did so knou.ing!y and wi~lful ly . l  

’ This matter initially came to the Conirnission on August 2 3 ,  1995 by m a n s  o f a  complaint filed by the 
Dwiocrsric Nariona! Comurtet. against thr. Republican National Cmmrtec and the Nationai Policy Forum 
(“NPF”I. The Commsson’s  Scncral Counsel concluded th;ir N W  had nii itleii~ty separate from the RNC. 
and that SPF’s  fiind-raisin!! and activitxs iherelorc s!li>uld be attributed tc, and rcponed by the RKC. The 
Grnerai Counsel reconunrnded that rhc Corriniission find reason 10 believe t h a ~  the RNC had vio!~ted 2 
C.S.C 
the aciivity conducted rhrough S P F .  for accepr:nf excessivc and prohibited furids for fekra l  election 
~ K ~ O W S  through N W .  and for failing i 3  ptoperlp allocate fundi: expended through NPF for aliocnbie activity. 
respectively. On June 17. 194.7. the Conurnwon detenmned not to adopt the Genera! Counsel‘s reason to 
b d i e w  rcconimendatlon on these violations. by votes of three irk favor o i  the recommendations arid one 
opposed. rhirs lacking the requisite h u r  votes in iz;.or. (One Conrmssioner at that nnre was recused In this 
rtwtter and there \vas one vacancy.) Bccaiist: t\vo ofihc three ofus wlio sign this statement ofreasons were 
nor members of the Zonmussion ar thai !inic, t l i i s  ~ . t a ~ ~ n i c n t  does not address that determination by ~l!e 
Comnussion. 

i . ~ ~ i a ) ( l ) . : J I 3 ~ , 1 ? . a i i d J ~ i i b , ~ n d  !I C.F.R. SSq 10? ,5(a?( l )  and i06.5(g)(i). for failingto rcport 

Before the Corrlnussiori v o t d  ori those recommendations, hoavever. the General Counscl’s o l f k  
circulated a memorandum IO i h e  Commission on M a y  8. 1997 adding a recommendation that the Comirussion 
internally geneme a reason t<! believe findins that the RXC had violared 2 G S C .  5 441e. based on news 
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Our decision \?:as based LE our conciusic~n that. as a matter ofIa\v. the RSC did no: 
receive ;i "coniributioi;" as a rcsuli of the transactions that Mere the subject of this matter. 
so the respondents did riot vii;l;ite 3 331 e's prohibition against receiving contributions from 
a forti&- national. 

I 

:L , t  ,: n do no: dis:)u~c the Gencta! C'ou!,scr!'s ticscription of  ti?c tssentia! facts i r r  this 
matter. I t  appears !hat in May, 1993 the RNC's chairman, Haley Barbour. and !\YO oh:s 
officials of the RKC'. founded tiie National Poiicy Fo,mm ("NPF"), a no:iprofi~. isstit.- 
oeented organiz,atioi?,. incorporsted in the 9istr:ct of Columbia. I3etivec.n ?via?. ! 993 2nd 
September. 19Chi, the IINC. through i t s  nonfedc:.ai :.tccouiit !rhe Republic.an !kKlOI!al Stat: 
Elecrians account (..RI<'SEC"j), l o a i ~ ~ d  XPF ;1 total of S2.345.000 io financc NPF's 
operations. 'The loans :vere documenred by a a.ritten prornismry note and reported as ionris 
by the RNSEC on irs ii\i.Iiss \vith the FFC. By September, 1994. NPF had repaid only 
S100.000. l e a i n g  a balance c9ue oFS2,135.1)00. 

By September. IWJ, Rarbour and other officials of the RNC and NPF ivere anxious 
10 ha i r  XPF raise eriouyh nioncg' to repay the ioans, so Ihat the RNSEC account xvouid 
have the funds available during the 1W-t c;:i11p;?ips. The\: eventually reached an 
ayreeinent xviiii ?rn?bro~i .  l'oung. a c i t ; x n  of H o ~ g  Kong. pursuani to u.hich his conipany, 
1.oung Brothers Developnient, 1.d - Hens Kong ("I'BD-tJong Long"), incorporated in 
Ho!i~ Kong. \yould provided 52.100.0OCi Ln collarcral through its wholly-o\sned United 
Statrs subsidiary to secure a loan from S i p 3  Bank 10 NPF. The collateral for that loan 
was thus from a Ibreign national. 

accounts that KPF had received a bank loan sccured by : b r q n  i:oliatcral ani, then had used 3 ponion oithe 
procceds of that io311 ti) repay an earlier loan from the KKC's non-federal account. (On April 29. iO(r7. after 
the netvs accounts were published. and after the General Couiise!-s oifict had ieviewed those i w v s  accounts. 
the Democratic Nationai Co;im-n:ttee anempmd to anirnd its cornpiaim against the KNC and NPF. but that 
amendrxeiir was no1 acci.ptt.d because i t  fiiiier.: to ccrmply with the slatiitoiy rcqtiirernents for a ;?roper 
complaint. See General Cwnsei's mrmemndiini to the Cornmission dared hlay 8. 1097. p. 1. fn. 1.  O n  l l a y  
1.3. 1997. {tic DSC subnutied ail amendment 10 its conipla!nt. app;lrently propcr in r 'om adding an alleyarion 
that the RNC received foreign contributions rhrcugh KPF.) I n  a sepzrrare vole on June 17. 1997. the 
Cornmission approved the General Counsei's recommendation that II firid reason io bKlleVe that the RXC 
violated 5 4 i l e .  by the affirmative vore oi the hour Commissioners pariicipating. I t  is that reason IO believe 
deternunation that eventually led IO tne Gcnera! Counsel's recomiendaw~n at issue here. chat the 
Conmission now find probable cause to believe that the R S C  violated Sq 441s. The Gener.d Counsel's 
probable cause recommendxion. hoa.ever. is based on ii legal theory that differs somrwha: from the theory 
iniuallp advanced in suppor: of :he reason io believe rcctrnimcndatton. fn light of the Co.rmssion's earlier 
deietminntions not io  find ieason i o  heiiwe on .he uo13tioiis that were premised on KPF being a pan of the 
RNC, the Genrral c'ounsei's probable CBIISC an;tl:;sis properly abandoned that theory. and assumed that NPF 
and the RSC were nw separate legal entities. even though closely related. This sratenient addresses only the 
Connussiuit's deremiinatiori on Sovernber IS. 1099. by a vote of rhee 10 three. riot io find probable cause 
thn: the RKC and the o l k r  respondenrs violated 5 44le .  
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On O c t o b e r  17. 1993 Signel Bank funded :he loan by disbursinz S2.100.000 10 

NPF. Or; Ocrober 20. 1994 NPF used Si.600.000 of the  loa^: proceeds to repay the 
e q u i t d e n t  ponion ofthe ioan from the KNC’. The iepa>?nrnt was deposired in the RNC‘s 
RNSEC a c c o w t .  

Section 44!e makcs i t  unlaisfiii .‘for a fi-rcign national directly or ttirough any other 
pcrson IO nilike m y  conrribution . . . ; i t  comcclioii with an election to any political office 
. . . or tor any person to solicit. accept. o r  recciw any such contribution from a forcign 
naiional.” Thus, t i x  nature of the tr:insfer io the recipient must be a “cont r ibu t ion“  for 
thers to  he a. vioialion by the rectpieni. 

Thc Acr. in  2 L’.S.C. 33I(S)!A) .  defines “contribution” as including “ ( i )  any gift. 
subscription. loiin, advance. or deposit of money or ankqhing o f  value . . __” Thc 
Con~mIssion‘s r egu lahns  do 1101 c s p ~ n d  That essenlia; definition that is applicable IO 1his 
case. (Scr  1 1  C.F.R. $ 100.7(a)(i’j).’ 

~~~ ~~~~~ 

The [Om agreement berwcn Signer Bank and S P F  provided. In the “List of Proceeds” scction. chat 
S 1.500.000 of thc proceeds \vould be used to repa!. a loan from the RNC. S?OO.OOO would be used IO psj 
olher accounts payable. and the baiance would he used by NPF for \vorking capital. 

’ S ~ i i o i :  43 : lS ) fB) (v i i )  iii 5 s e w :  linuis 2nd esp;iri.is ihc definiiion L~f“~0311” by providing that a loan made 
hy ccrtaiii lcndins ir:s!iru~ions under spccified coiidiiions is not itseiia loan. but that i t  shall be considered a 
io311 by e x h  guar;lntor. Tnc Commission’s regu13Lions provide ilia! the tenn “loan” includes “a guaranice. 
endorscnient. and airy o:her fomi ofsecur:t>..” r 1 1 C.F.R $ IOO.’7fa)!l Xi).) Thus. the posting ofcollotercll by 
YDD-Hong ‘Long ill secure I ! ~ P  i oan  n u d t  by Signel Hank I!: NPF  ? o d d  arguably fall within ihe drfinition of 
“contribuiion” if that loan had been madc ”in con:i~c::oii with 3n elt‘ciicn IO anv poliiical office.“ The loan . 
iicmever. was nu& to SFf. and not to the RSC. and iieiihcr NPF nor YDD-Hong Iiorig \\ere subjects of the 
General Counsel’s rrcunmi~nd~iiuns IO find prob;ible cause. 
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. .  
Thus. the qucs!ion is nhethei a repayment of a loan falls Lvithin the defini!ion of 

"contribution" i n  $ 43 I ( S j ( A ) ( i ) .  ,A siraightfonsard reading of that section makes t i  
apparenr that i t  docs not. because a rcpa>rne:i: o f a  ioan is neither a pift. nor a subscription. 
nor a loan. nor XI advance. nor a deposit. \tithin  he dictionary meaning of any of ?hose 
ivords. ?lie General Counsel's brief does noi sugpest that :hose ivords have any meaning 
in the Aci other ?liar1 1hcir dictions;?. definition. Thus, we cannot firid that the RNC' 
reccived a "csrilrih!i!ii?r?" under the simpic and iitfra! reading nyf the provisions Of  the Act 
ihat prohibii recrivicg 3 "coniribution" from a foreign national. 

Our Gt:n.zal Cawisa! did preseni ;in iirgunieiV to $lie Commissioners that the 
definition o i  "coilr:-ibctio!l" in S 43 lis\' !.* ;(,i) is no! Iixixcd to the categoiies listed of a 
"gift. subscripiici!;. lo:in. advance, ni- depssii. but Is a!so " n ~ n e y  or axyhing of value." 
ho\:eter tx:sm::.. ~ i .  i nus. he arguad. rhc :epa>ment of the loan \\'as some!hiilg of vaiuc. 
so constitutcd 2 xmribution. i f .c  rej-cted. [hat argt:ment. because i t  1s a fiindamental 
misreadins of-tlie sla!i!:i:ry ianguazt.. The only p r q x r  construction G ~ Q  43 i ( 8 ) i A ) i i )  is tkat 
the first tern is  mxi. *"si!:. mbscription. 1oar.i. adv:~nce. or deposit," list the modcs of 
transfer, that will make ;: trrinsfer a "contribution." The next phrase, '"of money or anylhing 
of \.a!ue." necessarily describes y!d>r mus[ be transferred hy one of those rnadrs to 
corisrituie :i c,. :ribtition. The General Couiisc!'s reading of the statute t o  incluur 
"an>Thing o f  \.;iIue'' as a con:riburion. no n i a m r  !ion transferred. not orrly Lvould make the 
pro\.ision gr:!nimaricaIly defeciii-e. bui  ~vou ld  expand the definition to mean any transfer a! 
ai!. even for it i l l  and hi: consideraion (such as i: vendor t.;.ansfen-ing printed material or 
uroadcast t i m i :  to a campaign i n  rc!ur:i for pn)~nent  of its fair market value). We could not 
accept that rcading of the statute. 

., 
-1 

.~ 

Our conclusion i'liat the RTC did nc.t reccivc a "contribution" is reinforced hy the 
Cornniission's resulations, \s!.iich esplicitiy recognize that the repayment of a loan is not a 
conlriburion. I J i  !he c5ntcxI of a 10a:i rmde  by a po1itic:d committee, the regulations 
provide t h 3 t  "[rjepaqnwni of the principal a m o u n ~  of such loan to such political cornmitree 
shall nor be a ror!trib:iiion by r h t  debtor 10 the leaider conirnittce." ( I  ! C.F.R. 
4 100.7(a)(I)(i)(E.).j LVIiIle that S C C ~ ~ O J I  of ihs  regulations applies by its terms to a 
"poiitical committee," which docs not incluck the RNC's IlPiSEC account (sce 2 U.S.C. 
$ 431(4) and 1 1  CFR 5 $  100.5, 103.j(aj(l)(ij). i t  i s  nevertheless instructive in the instant 
case because i t  plainly rec:c&y~Izss lhat a 1epa)ment of a lo,an is noi a "con~ribution" under 
tiic statutory definition of that i enr  Indecu. since the Act generally ireats the making of a 
ioan to a political cornmittec 3s n conrT-ibution, i t  \souid be difficult to claim simultaneously 
[hat loan repa>ments are contrihutions. ' 

' I: is a m a i m  of' some puzziemcni i!iar :he Genera! Counsel's probable cause brief nowhere directly 
addresses n'h3l \re riiink IS 11ns ob~rou.-  issiic in this m i t e r :  Hou. a repa>ment of a loan can bc construed to be 
a conuibucioii. T!ut brief. and ot!ier icga! i l rpnerns  submitted io the Coinmssion, appear to rely instead on 
other theories to gel around thi, cihvrous ~ w i e .  !See pn:i I!! of tius Stairment.) 
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We note th:1i 3 li)0.7(a)(l )[ . i) iE) of our regiiations aiso requires that the repn\.mcnt 
of a loan made by a political conmitree m a y  not be made with funds that a poliiical 
committee is not permitted to receive as contriburions,, including from fore in  nationals. 
corporations, or labor organizations. Thar l i r n i r a h .  hmvcvcr., is applicable by its 01~11 

terms only 10 “politica! committee.” nhich 2s riotcd above does not include the RNSEC‘ 
iiicourit. 

In addilloil. at leas: one puiFose of  I i C.F.K. 4 i( i i i .?ia)( 1 )(i)(E,j rippmrs to bc !o 
pp, ,~ :~!?  federal poiirical csmmittees from ciscumventing iiv: Act‘s contribu;tior! limlia!ions 
by cipiicitly applying ihose Iimitaiions IO loans n;aiie by ~ c h  colTi~>iitiees. Becausc 
disbursements by non-feciea! potitical cornpriltees at: no: !!rnitcd. by the A c t .  rherc svoiild 
hc ;io poim in appl!ir?g :hi; rcgulakx) rcsiriction to fic;n.-fkdcul cornrniitres. 

our Gcnerai Coiini;~! did no1 raise i: in :he probable came brief. !?c did 
take rile position in kont of the Commission ~ h a i  4 10Ct.;(a)( ?)(i)(E)’s limitations on 
jwiiiissibie sources ot‘ repa!lncnr of ii loa., to a political committec are applicable io !he 
repa!nient of the ioan in  this case because that regulation “clearly contemplates Ihc 
potenrial for thc indirect i n f i u s  of prohibited fmds :o committees through the repayment of 
prc-existing dcb:s.“ iGcncra1 Counsel’s Illemorandun1 to the Commission. Novemher -7. 
1999, p. 2 . )  N’e do r i o ~  a i p x  (liar a provision in our regulations that the Commission has 
spes i~ ica l l~  \i.ordcd to apply only io a federal committee ( a  “political committee” in rhe 
term of an  used i n  i k  Act )  cnii blithely be applied to a nnn-federal committec. The 
Genera! Cotinsel did not providc any Conirnission precedent or other authority for doin2 
so. T h i s  provision appliss significant and cnmp!ex limitations to the making and 
rcpajnient of !oaris b>* federal conimiuees in a q s  u-hich are not obvious in tlie siatute. If 
the Coniniission did n.ish IC. . ~pp ly  siridar restrictions to !oi?,ns by non-federal coiimittees. 
dhe process ai least \+nuld requirt u s  to do so by explicii regulation. We are further 
persu:idcd that i f  the proposition were so siriiple. the Genemi Counsel would have raised i t  
i n  !lie probab!e cause briefas a sirsightiorward bask for finding a violation, in contrast io 
the coruparaiively complex arguments relied on in the jjrobable cause brief for reaching the 
result [hat the secured ioan to KPF was a conziibuiion to the RNC. The probable cause 
brief. h w e w - .  docs not even raise ?he argumeni that subscction (E)  of 5 100.7(a)[l ) ( i )  of 
tile rcgu!ations is applicable to this case. 

c.. 

Our General Counsel also suggcstcd to the Commission that if 5 101).7(a)(l )(i)(E) 
of the regulatioris is not applicable to this mnaicr because the RKSEC account is no] ii 

political commirtee. then respondenis cannot take advantage of what he characterizcd as 
the "permissive provision“ of ?his scrticiii thjt  piovides %hat “repayncnt of such loan . . . is 
not a contribution.” (General Counsel’s Memorandum 10 the Commission. Novenher 3 ,  
1909. p. 2. fn. 2.) We note that suggcsiion only because i t  rests on a fundamental 
misconception of tlie statute defining ‘“conrribuiion,” and we rejcci i t  for that reason. As 



rioted above. 5 43l(S)(A)(:) specii:cally lists the categories of transactions that consritutc a 
"contribiirion." Lye heiieve that thc niexiinp of ,'contribution" under the Act is limited t o  
the catsgorics sei out ia the definitio!: of  that tcmi in the ACI. The regulations. in 

100.7(aj( I )(ij{E). simply recognizq that  limitation - they do not crcaie an exception to a 
b r c d e r  meaning af the tenn "cont.ribution."' 

1i.e agxe  instcad n j t h  tiie cor1t:ai~ position that has !on2 been taken h), rhc 
Corrinission. that 3 43!c inzorpcrra\zs ill;: definition of "con~ributiori" in  $ 431(S). but as 
app!:ed by the  literal language of $ 4 1 e  to elective office. and not limitcd to elections 
10 Fcdcral offici. 3s referred to in i: 43l(S)( .4)( i ; .  (See I i C.F.R. $ I lO..4(al. applying the 
foreign n3iion~il  prohibiriorr to elections for "any io-;\!. State. or Federal public office.") 
Thc basis for ihc Cammission's position W J S  i-splained in Advisory Opinion !9S7-75 
jCCH 0' 5903], \1;hich relied on thc lepislative hiSlQi?; of 0 I d l e  from its origin iri IS L:.S.C. 
.? (113. as pan of the Foreis? Agcnis Registration Act of 193s. to the 1976 repeal oftha1 
section and amcndnient of the Federa! Election Campaign Act to include ihc Foreign 
iiationa! prohibition as section 44lc of that .4ct. The Conmission concluded that by 
xicndiiis the :IC[. Congress intii:ded the liniireci drilnition of "'contribution" in the . k t  10 

~ o s e n i  rile use of that  tcnii in 4 4-tle. hiut to retain the aspzci of I; l l l e  that applies the 
foreign natioixil prohibition 10 a!l ciections for public office in ibis country. 

In L:S. I: A h ~ c h n t ~ o l o k .  1909 W L  798665 (D.C.Cir. 1999). the court of appeals 
upheld :hc FEC's interpretation of the application u f . 1 4 1 ~  10 all ciections for public office. 
3s espressed in 4 110.4(a) of' our regulations and 111 .4dvisory Opinion 19S7-25, as a 
rerrsonahlc inierpretatioi of legislative intent In lighi of \$,hat the couri found t ~ a s  
:lriik!i:uii? in the  legislative histon and lircral la!:?pagc of thc statutory scheme. \Ye believe 
that after the court of :~pp?ais decision I!; Koiiciia~iidak, we cannot rely on the district 
COUII'S decision on this issuc i n  l i ' i c , .  \Vc bclicve that the Conmiission's previous 
interpretation. upheld in h h c h t r c i l a k .  is correct and 'ive reject the RNC's argument to the 
contrar.2. 

Thcre wiuld kiw hrrn no porm 10 "ciciiiig" 311 cacepilor: ti) a dchiirori of "con:rihurion" h i  oiiirns~se 
would hase  included rhe r::p;:yxnr of 1~311s.  111 \i IOO.7(a)( J )!iriEr of the  regulations. and then turnins around 
in that  smir subsecrlon and proh~biiing repaymcnr from thc sou~ces [bat 3re prohibird iron1 making 
con1iibu;lons. For rlial reason also. we can!iot iead suhsection ( E )  3s ii "permissi\e provision" th3t crcates an  
rscep:ion to the dcfiriii:ori of'tontribution." hut rcad i t  as simply recopizing that the statutory rieiinlt~on of 
"~o; i t i ihi ; :~~n" docs no! include the repayment of a loan. 
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I l l  

In  ~~ac i i : i l g  our coi!clusicri that the R S C  ('id nor receiizc. a con:ribution as requrretl 
by the literal language o i  4 U l c ,  a e  also rqjecteti the \.arious theories advanced by our 
General Counsel ar.d other Commissioners to find nevenheless that the respondents 
vio1a:ed the foreign national prohibition These other theories all have the comnion clement 
of  treating t i . v z  !egil!- distinct ~rans;~crions ir.voi;.ed her,: .- [he secured loan from Signct 
Bank, to SPF .  and NPF's i'rpayrnent of tile earl!er loar? :I tiad received from ihe KSSEC 
accc>tliIt. 35 OES !i'arlsactiOi1. 

A 

I- 
I !IC' General Counsei's principu; r i rynent  for ! in ( i i~ i~  a \,iolation by the KNC 

appcars to bc that because i h e  parties' pu~~w i n  \'BD-!long Kong providing the collateral 
Cor t!rc hank loan to SPF \vas IC) cnablc XPF to repay the loan from the RNC., the legally 
disiiric? nattipc of C;IC!I trmsaction si;ou!d bc disregarded and the two transactions looked at 
as one. In thar view, YRD-Hont; Kong's posting of collateral aould be a contribution to 
tlic RSC throiii;h another person and thc:efo;e prohibited by t l ie literal language of 6 4 3 1 ~ .  

Thc Gei~eral Counsci's probable cause brief describes thc violation in thosc tcnns: 
"7'1ie express purpose of the loan guaran'cc \vas :o allon the RNC to recoup funds loaned 
to thc NPF ii? I i n 7 C  for. their use in  iiic IW3 t:lectio:is. 'Tilip? purpose is reflected not only in 

transaction was for the benefit of. and orcl~csrratcti by, the RNC:" "the collateral provided 
[from I~BD-I - I sn~ .  Kongl constituted :I contribution for the full amount of the loan proceeds 
transferred to the RNC;" and "by accepting !+e procecils of a loan i t  knew to be guaranteed 
n i t h  foreigri national funds. the RNC i.iol:ilcd the .4c!'s prohibition on foreign national 
contributions." Probable Causc Brief at -:4-35. According to the General Cotinsei. that 
purpose of !he various panics turned rhc rranssciions into a violation by the RNC. 

various individuals' iesiniony, but also i i r  the :!smerous communic;itions , . .." "'the I C ,  >dl . I 

__-I 

I' The Gcricrd Counsel did not advance :he rhcory tlia! NPF rlscll~was ;1 "polrtical commritee" under thr Act. 
a i  any stage ofthrs matter. and did not offer m y  13~1s  i h a ~  wouiti have supported that status. 
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'Ftinhrr. thr General Counsel's arialysis (and sclinc o f  ihe  Commission tfisccssior.) 
suffcrs iiom hiling i o  address the reality thak H a k y  Barbotir \vas. a: Ai relc\.ant periods. an 
officer o1'tfie IiNC and a board rnenber oFNPF, a legally scpra:~ '  m!ity.' i?'hiIe dua! roles 
such as :his can create legal yuestiar?s. ti'e SL'C jiis?ificatioYi f i r  sirnpi!. igrloii!ig the 
!<OS'S lcgai!!. independen: starts ;id B;.rhour.'s d m i  rolss. as '.\e pel-cci\,c. the Gcncral 
I'ounse! ius donc i n  charging that tile ioaai pa ran tee  v;as orchcsrr::red by thc RSC.  I f  the 
General Counsei did \\ish to demonstrate thar the NFF u'as not icgidiy sepitra!r f in in  thc 
It:dC. or that Rarbour \vas acting contrary ti, his responsibiii:ies as a.n NPF tiirecinr in 
soliciting. and securing the loan guarantee. a far strongei case wouiu need t o  hi. presented 
than rhe ra!hcr concluson assenion in the probable cause brief. 
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B 

'The General Coui:scl also 3rgLied io thc Conmission that NI'F's tcpa>mciit of lhe 
c:irlicr loans *T:-onr h e  RNC cc  ~ i l d  be disregarded as a srparatc transaction hccausc thc loans 
\Yere not / J O / K I  j ide.  hi making this argument, i t  should first be noted. Counsel did E[ 
dispim that tlie RNC had actually rrans?^cned money to NPF in the amount of the loans, 
rind Counsel acknon.iedged that the loans were documented b y  a promissory note and aerc  
:cpoiied by t!ic RNC on reports filed \vit!i the Coinmission as loans madc to NPF. 

Thc Gcnerai Counsel a r p e d  thai the loans were no! ~ O X I  .fide because h hey were 
not commerci;~ll~~ reasonable because NPF coiiitf noi qualify for a comnwrcial loan based 
on its own ability to repay. Counsel did not cite any authority. however, for the proposition 
that a loan is not h o w  J d c  just because i t  is not conmieicially reasonable. In the 
commercia! contest. loans x e  frequeIiily made ilei\veen private paiiies that are not 
conirnerciaily reasonable i n  the sense that a iiaancial institution wo:ild make thc:n on an 
unsecured basis. but they are nevertlieless kgaiiy enforceiiblc and treated as loans for tax 
and other purposes .  They are honajidc tn even. mise  of the term. Candidates make loans 
lo their carnpaipn committees that a commercial lender would not make on an iixisecured 
basis. because h e  prospects for repayment are too ~ ~ c ; t a i n .  but the Commission routinely 
trcats ihese as botio j7dr by t.~ermittin;i t!ie committee to repay the loan to the candidate 
~vi thout treating that repa>meiit as the personal use of campaign funds. 

During Cornnwsion discussion th. General Counsel rnrrlal!y responded to a question on this point with the 
apparently flippant asstxion that the SPF was a "\r.l!oily ouned suhs~d~ar);" of tlie Rh'C, hut  subsequcritl~~ 
noied that his office \vas. ~n fact. treating the n v o  organizations 2.; l ep l ly  separatc entities. 
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C'ounsei also argued to the Commission ttiat the loans u w e  not honaJitkc because 
the RNC had no reasonable expectation o f  repa)nieni. ?'ha! argument is refuted b!, !he 
documentation of' h e  loms u 4 h  a promissory note and fLVC's reponing of the loans; by 
the fact ;.hat NPF did repay S?.OO.OOO of the loans prior to receiving the loan from Signet 
Bank; and by ihe efforts of the RfiC's of'ficers io find sources of funds for NPF that ~ o u l d  
enable NPF io repay the loans. The fact of  the mntm is  thar the KWC appears to have 
anticipated receiving repayment of the  loans IO NI'F from the time ir made the first one. 

c 
01ic Commissioner i1.1ggesreti rha :  :!le "stcp-trnnsx:ion doctrine," used bj, the 

1ntem:iI Revenue Scrvicc in applying :he Internal Revenue Code. could be used in  this case 
to iiisreprd the separafe transactions and trcat the secured loan from YBD-Hong Kong to 
XPF as ;i contribution made direct\;: to (!le RNSEC.' 'Ikiat doctrine has been d c i ~ i o p e d  
under the internal Revenue Code to achieve {he iirtzcded purposes of that Code and to 
p:eveni the use of  anificiai steps in a transaction to avoid the intended cffect of paniculitr 
pro\isions o f  t h r  Codc. Thc stcp-transaction doctrine actually has Three different tests that 
i x i y  bc used to tlc!emiir.e if a series 0 ;  seeiniiigiy separate transactions should neverthciess 
bc rreatcd as only one tmrisactiori. and taxed according to its substance. and not according 
to [tic t;ix coiiscquenccs th2! ivould othcnviss resiili from recognizing various steps takcn 
along the u x y .  Applied to !he present case, h e  iioczrine nould pennit the Commission IO 

d i s w p c !  I h t  scparatc nature o f  [\YO of the legaliy distinc! transactions involved here: thc 
sccured loan from 't-BIJ-Hon~ K.ong and Signet Rai;k to NPF; and NPF's use of the 
proceeds in part to repay a~ earlier !o;m from the RNSEC account. T h e  docrrine wouid 
instead treat those transactions as one. i n  \vhich IBD-Wong Kong posted coliaieral fur- a 
loiiii dircctl?, to !he KNSEC accoun!, with the reiiilt that the RNC accepted a prohibited 
conwibiition from a foceign mtional. 

First. \ve have sonic rcservation about importing a doctrine froin tax Ian into t!le 
Federal Elcction Campaign Ac!. The Internal Rescriue Code is a comprehensive code 
inmded  to tar all income. so i t  can be ;iigued in !hat conicxi that i t  i s  appropriate io focus 
o n  the substance of a iransaction. and not its lega! forni. 10 determine the intended tax 
conscquences. The Act ,  Sy contrast. imposes Iinrited restrictions on political contributions. 
and those restrictions nitist be rcad narron,l!t and IIii.rallg because they infringe hy their 
naiurc on prolccted First Amendmenl righls. On thc other hand. i t  seems appropriate to use 

\\'luie the sic]) I:zIlsaCiIi)i\ d o c t r m  pci-.\c \vas no1 inciuded iii the Cieneral Counsel's brief. we notc that 
something at least akin 10 this doctrmc underlies the General Cuunscl's intcrprcrati~n of the phrase i n  $ 4 4 l e  
"through any other pcrsm" as  iia:.ing a nir.an:ng thai would inciiide I'BU-Flong Kong's posting of collatcrai 
for the loan to WF as a conrribur~on 10 ihc: KNC:. 

9 



judiciait)-devsioped and gereraiI~-applical,Ic d.octnncs of law. such as principles of 
statutor). constrvction. in the in:crpretarion am! applicarior! of !he .IC:. 

We also have some resenaiion about. a d o p h g  a tioctririe thar has not been relied on 
before b) the Cornmission or :he courts in applykg the prosision!; of the FECA for the first 
h e  in an enforcement action. Thai procedure raises significant questions abou: fair notice 
IO the regulaied community and. hence. questions of due process. 

!I! :!IC tax area,, the stcp-.t:..;Iixacliori iia;,vine is no! autc.mLiiically applied 10 si.ery 
:ransastion xhich mi&? ij i  into cmc ai' the three varialiarrs that constitute i!. 'The 
appiicaiion of the doctnn: is trigigtrd wiiy \\,h i t  appears thn; ~i taxpayer i s  rcscrLi;i: 10 
an ai?ificia! structure for :A trar,s;iction that pil.ts fam1 o i ~  substance !o achie\'i: 3 restilt not 
inrentled b>, 11ic staruror:b- scheme of the Inrmiai Revenue Code. The sraterneni i n  
.4ssociiircd il.i?olosdc G r o m x  l i i r .  I,. t l .5..  2 7  F.2d 1517, 1521 (10th Cir.+ 1091). that 
"the step-transac:ion docirinc developed as p x i  of the broader tax concept :hat subsiance 
should prsvail over form." is repeated i n  various fonris in many oi ihe cases. 11 is clcar 
from the  facts o f  those cases that ihc "fomi" that the court refers to is fomi \vithout 
substance. 111 Grigo/?. i' .  A V ~ ~ ! I I - ~ ~ / ~ ~ ,  793 U.S. $05 (!93-5). !lie Cotin described the fonn of 
ilre trnnsac!ion dcsiyncd b j .  !aspayer as "ail operation ha;-ing no Susiiicss or corporaie 
purpose a znere device." ;ind "a cgliti.l\.ance." Id.  ai 409. and an "artifice." id. at 470. The 
Court rejected the artificial fomi of the transaction because :hat would defeat the "plain 
intent" of ihe statute. Iri. at 170, In ?.!i/iriesnlu Tcw Co. 1'. Hei\~r.irig. 302 1J.S. 609 (1938). 
the Coun refiised to give tax ci'fect io a "transparcntl\, artificial" and unnecessary stcp taken 
by  thc taxpayei in an artenipt io avoid a i l  atlverse tax result. In  C'oitrr tiola'irig Compiriij. i'. 
C'or,if,ii.~sioricr.. 324 L'.S. 33 1, a t  3-31 ( 1945,:. the Coiirt said thr i t  "the incidence of taxation 
dcpcnds on the substance of a transaction. . . . To peimit the r u e  nature of a transaction to 
hi! disguised by mere formalisms. Lvhicli csist solely to alter tax liabilities, would seriously 
impair the effecti*:e administrarion of the t:ix policies of Congress." 

That element of an artificial device, created by the taxpayer solely for the purpose 
oravoiding tax liabilities. is reflected in !he IRS' position In R e i m u e  Ruling 79-350. 1979- 
2 C.B. I.ib: "The substance of c x h  of a series or steps will be recognized and thc step 
tiaiisaction doctrine will not apply. if each such step denionstrates independent economic 
significance. is no: subject to a!tack as a sham. and was undci-taken for valid business 
purposes and not inere avoidance of!ascs." 

-.. 
i bus, before we could apply the step-iraiisactjon doctrine here, we would need to 

show that the transaction in question lacked substance in at least one particular: That is, 
!hat ill leas1 m e  leg did not have economic significance, was a sham, or \vas not undcriaken 
for valid business puiposes. 'Thai dces noi appear to bc the case i n  the transactions i n  this 
ma!ter: The ioari from ihc RXSLC.' io NPF. the collateral from YBD to Signet. the loan 
from Signet io NPF, and thc  rcpalnient from NPF to the IiNSEC each had economic 



significance. I;XK was ii stlam bccausc each \vas real. i n d  each had a valid purpose. 
Fur?liemwrc. neither the end result nor the specit<c transactions tvhich did etwtually occur 
could conceiLxbly h a i r  been canter~platet! i ;hn  the series of transactions commeiiced 
\s.ith the R.NC loans to :he NPF. T l i t s .  we canriot agree that the steptransaction doctrine, 
even if availal+ IO the Comi-lission. could be used to disregard the separate and legal 
n a m e  of each of the transaciioris involwd here. 

"The \>?pes cf step transactions :ire as varied as rile choreograplm-'s a r ~ :  
there a:c two stcps. waItz,es. fox trots. ax! txen Virpinia reeis. '4s a 
consequence. rile courts' appiications o f  rhe step trimaction doctriw t i x e  
beer? enigmatic. A s  thc Se\.cnr!i Circuit obsorsed: ["I "'The conirncriiiitors 
h3sc ;~itrmpted io sy i tha i ze  from judicial decisions sei,eral tests to 
ticti.niiine \vtierher ihc srep rranszaiori doctrine is applicable to a panicuiar 
set of circunistances . .. Unfortunately, these iec!s a r t  noiably abstruse -- 
even for such an ahstrusc field ;is ~ a x  la\\.'" 

'fhc c ~ u f l  in Secirr i~  i'~iduswiu/ applied the doctrine to tlie taspayer in its case, 
concluding that "[ojnl>, if SecuriL: dances to the Codal choreography Is i t  eiriitlcd to 
fai.orablc 13s treatment." 112'. zt i25l I Similarly, the c(>ui? in !,':iper 1'. Co,,it,iis.siorlfl,, 533 
F.2d 152. at 159 (5th Cir.. 1'176). candidly stared that " u e  are unabic to d r a ~ v  a single 
h r igh~  line separating i n  all instances unaccxpiablc artifice from valid tas planning." 

\'et i t  is a "bright line" that the Fir:: Ainendment requires in informing persons 
wliat activity \vi!I be permitted a d  \ v i u t  \vi11 not. as ttic Court made clear in Brick/c;i.. The 
issue is \rhell:er there i s  a suf'ficieniiy clear test for application of the siep-transaciior: 
doctrine to meel the cons!i!utional rquirement of providing a "hi-ighi linc." Thc courts i n  
the tax area. \\here the doctrine has lieen applied. clearly suggest not. 

I n  addition to our disagrecincnt n,ith ttic various theorics that hatje been advanced 
for ireating the distinct transact~o~is i n  ?his case as one. in ordci 10 tirid a violation, we also 
believe tha! tioing so ivoulci be i r ic~i i~ is !~ i i t  with the position taken by the Commission in 
at h s t  hvo closely analogous situariuns ir! the past. noLs-closed MURs. the 
Conmission took the position that mx: separate and distinct hut sequential !ransiiitions 
shouid not be treated as one, where cach was legal in i t s  own right. but if treated a5 one. 

In  



would conjtitiite ;I violation o f  the Act. The Coinmission took this position even though 
!he earlier i:.ansactic.i: in each c a w  '.vas takeri in conicniplation of the second. 

In MUR 1000. Fisher for Sciiaie etc.. et 21.. i.andida?e Fisher sent out an invitalion 
to a f ind  raising dinner to silppon h i s  general election campaign for tile U.S. Senate. Tiis 
in\,i:aiion irrjrei! ~? ies t s  "IO jair LS for ciinner with Richard Fisher. the Deniocra?ic 
nominee for the Ziiited Staics Sei:.!t;"' and "gist or raise S5,OOO For Richard's canipaiyi." 
The inviution continued: ''.Ati;Ici:,:d i s  31i ou!iir!e of the federal canipaigr contributions 
limits and the sehicics icr suppo:.:iiig R.ic!ia:d's can ipa ip . "  [iMUR 4000. First General 
CoimseI's ~epoi - t .  i ?.V)O p. 3.j" 

.% coi?ipi3ini ?oiritcd ,MI ili::: ii!e or:i:. debis r;maining from the three prei.ious 
carrrpaigns uere OI\.CJ IO F!;::cr hirii5cIf. Fis :cr v:as thus raising funds for committees 
iioni previous campaigns to r q u y  himsc!f anicwnts o w e d  from those comniittees. and then 
m.ibtng equivalent contrihu.;oi!h frail: hi:iisclc t o  t i is  current campaign. The complaint 
al!c.gcd rha! coritrihutions to r e i i ~ z  :he icbis  of iiic previous canrpaigns, from any individual 
\\,lie uiso niadc the nia~iniun: SI .!NJCI conrribution to the current campaign, constituted 
e x c c s i i ~ c  contributioris to Fisher's cuncnt camaaign. s k x  ihose contributions flowed 
through the candidate to thc prcscni citiipuign. 

The First Gencrd Counsc!'s Repon concluc!ed ihut the contributions were all legal. 
arid rccon?n;ended thai thc C'omi1lission 5nd nu  reason to believe that those actions 
i.iolai::d the Aci .  The Corni iisston adopied the G m m l  Counsel's recoinmendation by a 
uiiawnious mic of 5-0. in suppori of the recornmcndatiori. the General Counsel articulated 
an aniilyis directly applicable to thc sequential transactions in the present case: 

"Each of  these ~ ~ i c s  ofcoritribuiiorrs is permitted individually under 
thc Ac!, arid they arc n c t  prohihitcd coliec~isciy. , , . Consequently. tyins 
riiese two iega! acts t o @ w  -- legal contributions for debt retirement and 
legal contributions made hy a. ciindidaic -- does not make either the 
coniributiuns or the iiexus i l k s .  i. This aimangenient as such does not E 
C@nsttiu:e 'money laundcring' ( a  ~crm i\.iihotit an:,' specific meaning in rhe 



~ c t )  or 'il!egal earmnrkiry.' in \Gohion of the . . . k i . "  [First General 
Counsel's Report. p. 13.1 

In MUR 4314, Sher~nan for ConLress. et ai., a complaint a l k y d  that a candidate 
for federal office. Brad Shennari. soiicited conrrihitions tu his commitlee froin a previous 
race for state office to enable rhat state cornmittee to rupay an earlier. loan from Sherman. 
The comp!air:t aileged that those funds were then included in  a loan that Sherman made to 
his cuiren! federr;! ioi!imitri.e. The complaint contended that hose steps. taken topether. 
violated. the prohibition in i 1 C.F.R. $ i lO.3jd) against the transfer of furids from 3 state 
conimitter 10 a i'ederal con1nli:.ic.;. 

The Fwt. General Counse!'s Rcpofi in MLiR 4314 f ~ n d  110 vio!ation. analyzing the 
sequential steps thiisiy: 

"The :epaynient [to Shernian fiom the state commi:tee] appears 
acce!ers:ed o r  made sps::ificall!, for the candidate to use these lunds for his 
federal campaign. Although this may give the appearance of a.rongfui 
conducr. this appears :.% tc be a violation of the feclcral election laws. .4 
candidate for Federal office may make unlimited espenditures from 
personal funds to his cuniixittee." [First Gcnei-a1 Counsel's Repon. p. 7.3 

In Imguage directly applicabk to :he present cmz. [he Report concluded thaf "thc 
prohibition on the source of tile funds used for repayment [of 3 pre-existing loan]. ivhen a 
nonfederal committee repays a debt to a federal committee. is not applicable when the  
nonfeded  committee's repayiien! is to the candidate for federal office for a debt owed to 
[lie candidatt prior fo his mii h r  fedcrai offici.." (First General Counsel's Kepon. p. 9.i 

'The Repor! cited the Commission's earlier deci.jioii in hlUR 4000, and reiying in 
pan on that decision. concluded thnt "there appears to b t  no transfrr of funds from a non- 
federal committee to a federal cotninitti:-e." ai;d thus no violation of the Act. The Report 
rcconinieiided that the Conmission 6nd no reasori IO beiieve r i u t  ;t violation had occurred, 
and tlie Commission adopted ihat recommendation by a unanimous vote of 5-0. 

The presen! case can.ioi he dii;tinguished from these t ~ v o  MURs in any legail! 
nie:!ningful \yay. and thi. same conc!usion foll~.)\ss here. 

The General Counsel's Report in the present case. somewhat SurprisinpJy, did not 
rely on the Counsel's earlicr ana1::ses r.ccomniendir,g against reason to believe in MliRs 
4000 and 4314. or make the recon-irncndaiions that t!x Commission adopted in [hose 
hlURs. instead. in the present c i s e  the General Counsel purported to distinguish those 
earlier hflURs on the grounds that tlie candidate's receipt of funds, through the permissible 
repayment of a loan. that cou'.? not liavc becn c:ontributed directly t o  the candidate's federal 
committee "essentially cured any potential tzin!" that might othenvise airach to those Cunds 
"bccnusc any funds to u.!iich a candidate has n legal right of'access to or control over. such 
as repaymenis of personai loans. are deemed personal funds, and because a candidate may 
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indie iiniiniiled expenditures from personal funcis, any question regarding the sowcc of ~ h c  
hinds is imixateri:11 s o  long 2s rhc Fmds qualified as personal funds . . _." iGciiera1 
Counsel's Report, 9"s~99. I!. 19.) Tl-is does no1 distinguish t l ie present case. becausc the 
same analysis zi:,plics i o  i t :  I he secured lom (c)  S P F  \\.as itself jrcnnissible and n ~ t  a 
siolation ofthe Act.  and NPi-' had the righi io use those funds to repay a OoIiuj'idc loan. an 
act that \.,xs also perniissihle. I'iie principle qp l i cd  in M l l R s  4000 and 4311. !!XI: t m  

perniissible transactions should not be collapsed 10 make one impermissible one. I i k w i s c  
folioas !me. 

- 

\i'c ar: \\illin: to  acccp~ t l ie analysci in MLTR.s 1000 and 43 14 as correct. and apply 
tiiem in iiiis case. 

During tht: Con?missIon's discussions aif this niatter. coriccnis \vt:re raised ahout the 
policy in;plicaions of noi iinding  ha a violation had occurred here. Those concerns are 
not ivell founded. 



in th is  matter IS dependent in pan on the csisterice of the ho/ia,f?ifc loan from the RSC to 
KPF that substan:ialiy preda:::d any  efforts to find contributions 10 NPF to enable i r  10 
repay that loan Thus. one cocid conclude that :he relarionship betxveen the RKC and KPF 
\vas a scheme io avoid the l ~ n  only by ignoring the legiiimate and sieiiiiicarit activity t!iat 
KPF engaged in for a year and 3 half prior to [he 1991 loan repnyment. or by adopting the 
liction that the RNC k n e n  \vhen i t  b e ip?  n?:,king loans l a  NPF that I'BL-i-iong Song \vas 
\ iai t ing in the wings Lo guarantee repa>nient. 

The facts of this casc are truly unusual. an11 do nor s u ~ g c s t  thc possibiiit> oi' 
frequent rsplicarion. As \ i c  poinred out above. the kc). to  tiic  leg:^! result :hat \\e r c x h  is 
the mrlier loan. in \ h ; l i i c l i  t!ic RNC disburscd its funds t o  Y P F .  ' T h x  to achievc ihc s m c  
resuii in another casc. ii commirrec ivould !law to firs1 dis'i>urse its otim funds IO all4J!her 
entity, and then find a foreign naiional wiilirig io makc a conti-ibiitioii to that other eiitlty t(! 

repay the loan. Tiiosc steps seem to ofilcr Iruie incentive 10 3 committee to intenKioiidI!. 
engage i n  as :i niattcr of filnd-. a is ins  strategy. If  other Conmissioners fear. howxver. that 
th is  unusc;d fact pattern for some reason will be imiialeii in :he future by political partit.s IO 

a i ~ i d  the foreign riatima! prohibition, !hey shoiiid considcr a rulemaking procedure to 
anend 5 100.7(a!(l j ( i ) ( E )  to appiy : i s  res:rictions o n  ri.p+nicnts to loans made by iion- 
federal eonirnittees. 3s \vel1 a< fcderai corxrnitiees. and dca! wit!? the supposed problem that 
\\.;1>.. 



i\:e ;idd ihis lasr scciion to sritlly address t'tvc procedural aspects of th is  matter: the 
possible application of a statute of limitations io rhc Commission's prosecution of this 
matter: and the timeliness of this qta!enicnt of'reasons. 

During the course of the Coniniission's drliheratiori on the merits of this matter, the 
issue \vas raised of the effect of the siatutc of limirations on the ability of the Commission 
to h p o s e  a pen:ilty for !he violations a l l e ~ e d  by Ihe time the Commission reached a final 
decision on the n-ierils. 

Since the Act con:ains no statute of limitations on civil actions to impose monetary 
penallies o: to seek other forms nf rolief for violations of the Act, i t  appears that the general 
statute of Iimirztions in 28 I.!.S.C. F 7402 governs such actions. That section provides, 
i i i r e i .  iiiia. thar "aii action. suit or proceedizg for the enforc..went of any civil fine, penalty, 
or forfeiture. peccniary or otherwise. shail not be entertained unless commenced within 
five years fron. the date \vhen 91ic- claini firs! accrued . . ..** Before the Commission is 
permitted to file suit for :i vioiailon. 2 I.!.S.C. 4 5375(4) requires the Commission to first 
find probable caus-2 that a violalion has occurred. and to then attempt, "for a period of at 
least 30 days. 10 correct or prevent such siolation by infoimnl methods of conferencc, 
conci!I.arion. and persuasion." Only if h o s e  at!cmpis fail may the Commission then file 
suit. (See 2 U.S.C. 8 3?7g(b)(A).) Given those time periods, when ihe General Counsel's 
r?comnicndation to find probab!e came \vas finaliy submitted to the Commission, i t  
appeared that the effective ia?? da;e for :he Conmission io find probable cause on the 



activities alleged In [he Generai Counsel's rcpori to constitute ;,io!ations. a i d  stili leave tlic 
requisite titlie for conciliation atrenipts before filing suit, \vas September I ? .  1999. 

Li~e xc.ardcd i t  as very unfortunate that the General Counsel's repon recomniending 
probable cause \vas no! coml.:;eted un t i l  September 8. 1934, and was circulated to the 
Commissioners t!ie nex: day, September 9. with a request that i t  be p!aced on the agenda on 
the Commission's closed meeting on Septcniber 11. ?'ha{ M ~ S  the only closed meeting o f  
the Commission scheduled before the S e m m b e r  i 7 effrc!lve dead!ine for action. and [ha[ 
shorr t i n x  franie neces5iratrd 'L n'ait-cr of t h t !  Cornmissian's rules for rimel), suhmksiori o f  

More documenrs in advance of a nieetiny to :iIlo\v the niat:t:r :o be considered. 
siiiificantly than the Coinmission's inrernd r.i!es. hc;vevcr, tha? short time frame allowed 
the Commissioners only three business days p i o r  to the meeting in which to consider the 
hiindreds of pages of' iegal iirLunients and supponing docunientarion iri a case i rndi f ing  
extensi\.c t"a:c!s and con?pler and some\\ 113: uniq?ic legal issues. (See  Commissioncr 
\'\'old's mcinor;mdum dated September 13, I O W .  made n part of the record in this matter.) 
In addition. one Coniniissianer. \vho had pre.i,ious!;; v o m i  for reason to belie\.i: :iri rhc 
\.iolation alieged. had :!Iread? ,tiinounced plvns io  be &rent !io13 the nieeting of Srpteniber 
11. in these CirctizistaweS. at the niee:ing on September l- l  the niatter \vas ordered held 
o i  cr, \vit!!out ok~jeciioii. 10 3 siibsquen: nieeting o! :tic Commission :o give 
C'oi.imissinncrs nioi-e time to ccinsidcr the icng1i:y briefs and complex legal argumenis i n  
th is  nixtcr.  A I k r  discti 317 at suhscqucni Cornn~ission meerii?gi;. excimiges of 
n ~ e t i ~ ~ i r ~ ~ i ~ c I t ~ ~ ~ i s  on ihc legdl issues hctir.cci: Comr?ii~~sio!i-rs. and  additlona! ~ ~ i ~ ~ ~ i ~ ? r ~ ~ r i ~ i ~ i i ~ ! s  
xi l a p !  js5iies froni thc Gciiersi  counsel''^ OI%^ECC. the \':)?e ori the prcibabk c x ! x  
~ c c ~ ~ , i i i n i c i i ~ ~ ~ i i ~ i r i   vas !akcn on Kovcmbei i S. 1 9 W  

I I  

L\'e wan! to make i f  cle:!r. tlierehre. that iiur decision noi 10 h i d  probable cause 
wis on thc iiicrits of this niarter alone and did not taLc into account, and nixie no  
dctcrniinatiori d. the possibi:: effect. or abscncc of effcc.  of  an!. statu:e of limitations that 
nnzh t  bc app!icable. That  is to sa)', our deci::ion on i.he nicrits that thcrc \vas no violation 
of tlic Aci was reactled u.iihou' regard IO the possibilit, fh;it a sintu!e of 1imit;itions niay 

--_I__- 

" In direct coritr;ls! to ni'o of o u r  c k ~ g ~ i e s '  h~~ : . rho l i c  criiii~sm of our failure IO r n w  the Coninusrton's 
schedulc !'or isiutris :his S w m e n t  of Keaims (see the S t a w n m i  of Reasons by Cor i~m~ss ionc~s  

h1cDonald 2nd l-hcill3S) those Coinnilisloners argucd ;.tgc.rously in h v o r  oi Conmiissioner McDonald's 
motion Ouhich \vas ailreed To hy :he CnmmslonrrSi  IO suspcnd ihi. Commission's rules on tinieiy subnussion 
oiayciida dnciiriiciits in order IO wasidcr lhis r t w t c r  on an accclcratci! basis. l f  cornplainanis are to bc 
considc:ed prqudiccd hy  the Conirnisslon'j failure To rcceI an t n r e m ~ l  procedural deadlice. respondents also 
coliid argue th3: tiit.> bvould be prejudicxi h:., the Commission's an i i e r  o fa  rule designed io ensure adequate 
r:me lor thc Cornnii?~ioiitr~' dcliberuion of  a niai:cr. We believe the bciter v iew IS to r e p r d  these irirernal 
dexllincs 3s for  :lie hcnefit cjf hi. C'onnussioneis. 3 r d  not lor thc b e d i t  of nurside panres. 
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havc ban-ed [hi. Commission From 7t.ekiilz ony cr all forms of relief in any el'ent. and. 
coni.ersel>,. oui- reaching a decision on thc meri!s did not indicate any decision thai further 
proceedings \vould not have been barred ti;: the statute of limitations. 

The basrs h r  ~ i i c  r e q u i r m m  asscrxd by our colleagues is a? ii?te:i t i  rule of the 
Coniniissioii. li-und i n  i 1 C.F.R. 4 5 . 4 a ) ( 4 j .  irhich provides ;hat '.,)pinions of 
Commissioners :cnder,A in enformiient x e s ' '  and other matters penxiiiny !o !hose cases 
3 v i i I  be made available [to the public] no later than 30 days from the daw on Lvhich a 
respondent is notified th3t the Coniniission has voted to take no furthcr action." That 30- 
day period ran in this casc on Dc~ :~ ibe i .  IS. 1999. I t  is undoubted!!, good practice for 
Commissioners t o  n i d s  th,.-ir opinions aniiabl: by the time the case is 5rs: m:idc available 
to the ptiblic. but thcr<: is notiiing in thc rule that would preclude ;I iawr filing of an 
op!nion. ;is our colieagucs iht-niseivc.s have done \vi!h their stattmeni o i  reasons filed only 
3 I;_.;\. da)% 320, 

Ilarcd: February 1 1. 2000 

LEE .4NN ELLIOTT 
Conmissioner 


